ATTORNEY GENERAL’' S OPEN RECORDS AND MEETI NGS OPI NI ON
No. 2000-0O 12

DATE | SSUED Oct ober 17, 2000

| SSUED TQ Scott Sol em Attorney, Beul ah Public School District
Cl TI ZEN S REQUEST FOR OPI NI ON

On July 31, 2000, this office received arequest for an opinion under
N.D.C.C. 8§ 44-04-21.1 from Jack MDonald on behalf of the Beul ah
Beacon asking whether the Beulah Public School District violated
N.D.C.C. 88 44-04-19 and 44-04-19.2 by holding an executive session
which was not authorized by law and by failing to follow the
statutory procedures for holding an executive session.

FACTS PRESENTED

According to the Beulah Public School District (District), crimnal
charges ranging from Class A msdeneanors to Class B felonies are
pendi ng against three individuals who are accused of breaking into
and vandal i zi ng the Beul ah Public School in early March of this year.
Estimates of the damage to the school exceed $250, 000. Pronpt ed by
an inquiry to the attorney for the District from an attorney
representing one of the defendants, a conference call was held on
July 10, 2000. Participating in the call were the Mercer County
State's Attorney, the attorney for the District, the president of the
Beul ah Public School District Board (Board), and two adm nis$rators
for the District.

The conference call involved a discussion of the potential sentences
in the pending crimnal cases and how a plea bargain would work. I n
its response to the opinion request, the Board indicated that the
people participating in the conference call specifically discussed
the likelihood of restitution to the District for the damage caused
by the defendants and conversion of any crimnal judgnent to a civil
judgnment in favor of the District and its insurance conpanies. It
was agreed that the agenda of the next Board neeting would include a
di scussion of the position the Board would take, if any, regarding
the terns of a plea agreenent.

During its regular neeting on July 20, 2000, the Board held an
executive session to consult with its attorney about the pending
crimnal charges and on whether to take a position on behalf of the
District, as the victim of the crinmes, on the ternms of a plea
agreenent. The executive session |lasted approximately 75 m nutes and
was recorded in conpliance with N.D.C.C. § 44-04-19. 2(5). After the
executive session, the Board reconvened in an open neeting and
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announced that it had instructed its attorney to send a letter to the
State's Attorney expressing what the Board would support as
sentencing recommendations in any plea offer. The District's
attorney has advised this office that he sent the Iletter as
instructed and that a copy of the letter has been made available to
the public.

The recording of the executive session has been provided by the
District and reviewed by this office.

| SSUES

1. VWhet her the Board violated N.D.C.C. 8 44-04-19.2 by failing to
announce the topics to be discussed during the executive
sessi on.

2. VWhet her the executive session of the Board was authorized by |aw
and limted to the topics and |egal authority announced during
the open portion of the neeting.

ANALYSES
| ssue One:
Before hol ding an executive session, a governing body nust identify

the legal authority for the session and the topics to be considerd
during the session. N.D.C.C. 8§ 44-04-19.2; 2000 N.D. Op. Att’'y Gen.

043 (July 19 to Howard Swanson). The request for this opinion
alleges that the Board failed to identify the topics or |egal
authority for the session. In its response to the opinion request,

the Board provided a copy of the mnutes of the July 20 neeting which
state that a nmenber of the Board "nobved to go into Executive Session
as per N.D.C.C. 44-04-19.2(1) and 44-04-19.1(2)(4) to consult wth
School Attorney, Scott Solem concerning the legal action in the
March 1, 2000 High School Vandalism™ This office confirnmed, in a
tel ephone call wth the District's attorney, that the mnutes
accurately describe the announcenent which was nade.

Under N.D.C.C. 8§ 44-04-21.1, we wll not question the District's
description of the announcenent it nade prior to the executive
sessi on. 2000 N.D. Op. Att'y Gen. 0Q12, 014 (Mar. 15 to Larry

CGegel man). As indicated by the District, the announcenent i ncluded
both the state | aw authorizing the executive session and the topic of

the session, i.e. "legal action in the March 1, 2000, H gh School
Vandal i sm " Ther ef or e, it is nmy opinion that the Board's

announcenent of the legal authority and topics of its executive
session, as described in the mnutes of the neeting, was sufficient
under N.D.C.C. § 44-04-19. 2.
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| ssue Two:

The Board is relying on the exception in N.D.C.C. § 44-04-19.1(2) for
attorney consultation as the Ilegal authority for its executive
session. "Attorney consultation"” is defined as

any discussion between a governing body and its attorney
in instances in which the governing body seeks or receives
the attorney's advice regarding and in anticipation of

reasonably predictable civil or crimnal litigation or
adversari al adm ni strative proceedings or concer ni ng
pendi ng civil or crim nal litigation or pendi ng
adversarial admnistrative proceedings. Mere presence or

participation of an attorney at a neeting 1is not
sufficient to constitute attorney consultation.

N.D.C.C. § 44-04-19.1(4).

"For discussion between a governing body and its attorney to be
"attorney consultation,' the discussion nmust be directly related to
the pending or reasonably predictable litigation.” 1999 N.D. Op.
Att’y Gen. 0G20, O21 (Apr. 22 to Gegory Lange). The recordi ng of
the Board's July 20 executive session reveals that the closed portion
of the neeting was limted to receiving and discussing the advice of
the District's attorney regarding possible sentences and plea

agreenents in the pending crimnal litigation against the three
def endant s. If the District, rather than the Mercer County State's
Attorney, were prosecuting the defendants, there would be no question
t hat t he executive sessi on was aut hori zed under

N.D.C.C. 8§ 44-04-19. 1. However, because the District is the victim
of the crimnal acts, rather than a party to the pending crimnal
litigation, there is a question whether the District can invoke the
open neetings exception in NDCC 8§844-04-19.1 for "attorney
consul tation."

This office is not aware of any prior attenpts to close a portion of
a neeting for "attorney consultation”™ under ND.C.C § 44-04-19.1
when the public entity was not a party to a pending adversarial
adm ni strative proceeding or court case or expecting to be a party to
an immnent or reasonably predictable proceeding or court case.
Although N.D.C.C. § 44-04-19.1(4) requires that the attorney's advice
concern a pending court case or admnistrative proceeding, the
District's attorney correctly observes that the plain | anguag of the
definition of "attorney consultation” does not require that the
public entity be, or anticipate being, a party to the case or
pr oceedi ng. He asserts that an attorney's advice to a public entity
may "concern" a pending court case even if the entity is not a party
to the case.
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Taken to the extrene, this interpretation would allow a public entity
to hold a closed "attorney consultation”™ to receive its attorney's
advice about a pending case in which the public entity had no
interest other than idle curiosity.

Because the open nmeetings law is construed liberally in favor of the
public's right to see how its business is conducted, the exception to
the open neetings law for "attorney consultation,” |ike other
exceptions, should be construed narrowly to further the specific
intent of the Legislature in enacting the exception. See Hovet V.

Hebron Public School Dist., 419 N.W2d 189, 191 (N.D. 1988). The
practice anong public entities in North Dakota, which is consistent
with the legislative history of the original 1989 enactnent of
N.D.C.C. 8§ 44-04-19.1, has been to apply the "attorney consultation"
exception only in instances when having a discussion wth the
entity's attorney in an open neeting could have an adverse effect on
the entity's legal interests in a pending or reasonably predictable
case or proceeding. This office has previously observed that the
line separating "attorney consultation” from sinple participation in
a nmeeting by the public entity's attorney (which may not becl osed)

will "frequently be drawn at the point where the public entity's
bargaining or litigation position would be adversely affected if the
di scussion occurred in an open neeting."” 1999 N.D. Op. Att'y Gen. at
O 22.

The question of whether the District needs to be a party to a pending
case or proceeding in order to close a neeting for "attorney
consul tation” under N.D.C.C. 8§ 44-04-19.1 would not have arisen if it

were a private entity. For private clients, the right of
confidentiality extends to all information relating to representation
of the client. N.D.R. Prof. Conduct 1.6. For governnent clients,

however, attorney work product and consultation are closed to the
public only if the record or consultation concerns the attorney's
advi ce, mental inpression, conclusion, litigation strategy, or |ega

theory about a pending or reasonably predictable court case or
adm ni strative proceeding. N.D.C.C. § 44-04-19.1(3), (4). This is
reiterated by the statenent in the definition of "attorney
consultation" that participation by an entity's attorney in a neeting
is not per se attorney consultation. N.D.C.C. 8§44-04-19.1(4). The
Nort h Dakot a Suprenme Court rule regardi ng attorneyclient

confidentiality allows for disclosures which are required by |aw
N.D.R Prof. Conduct 1.6(9). See also N.D. Const. art. VI, 8§83

(court is authorized to regulate attorneys "unless otherw se provided
by law'). In short, the right of a governnent entity to
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confidentiality in its relationship with its attorney is quite
different fromthe right of private clients.?

Al though the District is not a "party"” in the crimnal litigation, it
certainly has a legal interest in the case, both as the victimof the
crimes for which the defendants are being prosecuted and as a
potential plaintiff in a civil action to recover danmges from the
def endants for the vandalism In fact, ND.C.C ch. 12.134 gives
the District numerous rights as the victim of the crines, including
the right to make a victim inpact statement which states the
District's opinion "of the need for and extent of restitution.”
N.D.C.C. § 12.1-34-02(14). Both the Mercer County State's Attorney
and the attorney for one of the defendants have recognized the
District's legal interest in the pending crimnal |litigation by
asking for its consideration of a potential plea bargain.

The recording of the executive session reveals, as suggested by the
District's attorney in response to the request for this opinion, that
that Board was greatly concerned with the restitution it expected the
defendants to be required to pay and whether such restitution could
be collected. The Board was also concerned with the potential
non-financial aspects of any plea bargain such as length of tinme in
jail and whether conmmunity service would be required.

Under state law, the District plays a role in determning the
appropriate sentence for a convicted defendant. The firmmess of the
Board's resolve on the punishment of the defendants, or wllingness
to support a plea bargain, are facts which, iif known to the
defendants, could hinder the state's attorney's plea negotiations
with the defendants. This hindrance, in turn, could negatively
i npact the District's legal interests in the prosecution.

Statutes are construed, where possible, to give effect to every word.
N.D.C.C. § 1-02-38. The definition of "attorney consultation”
expressly refers to crimnal litigation as well as civil litigation
and adm nistrative proceedings. Since crimnal cases in North Dakota
are prosecuted by individuals (attorney general, state's attorney, or
city attorney) rather than by governing bodies, one would have to

! The rules of the North Dakota Supreme Court also provide for an
evidentiary privilege in court proceedings for confidential attorney

client comrunications. Nothing in N D . C. C § 44-04-19.1 suggests
that the Legislature has intended to waive this privilege on behalf
of the public as the client of a governnment attorney. However, an

evidentiary privilege in a «court proceeding is significantly
different from a requirenment of confidentiality outside a court
proceeding. See Trinity Medical Center v. Holum 544 N.W2d 148, 156
(N.D. 1996).
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wonder what kind of "attorney consultation"” regarding a crimnal case
could be closed other than a neeting in which a governing body had a
| egal interest in the case but was not a party.

O additional significance is the fact that any restitution
obligation arising out of the case can be docketed as a civil
judgnment in favor of the District. N.D.C.C. § 12.132-08. Although
it would have been better for the District to include in its
announcenent of the executive session that its attorney's advice was
al so going to concern a reasonably predictable civil action by the
District against the defendants, it is clear that the District's
legal interests as a potential plaintiff in a civil action were
intertwined with its interest in the crimnal case prosecuted by the
Mercer County State's Attorney.

Because the definition of "attorney consultation®™ in ND CC
8§ 44-04-19.1(4) does not include a requirenment that the public entity
be a party to the pending or reasonably predictable court case or
adm ni strative proceeding on which it receives its attorney's advice,
I believe the legal interests of the District in this case are
sufficient to satisfy the requirenments for attorney consultation.
Because the legal interests of the District would be negatively
affected by receiving and discussing its attorney's advice about the
pending crimnal litigation in an open neeting, it is nmy opinion that
the District was authorized to hold a closed neeting under N.D.C C
§ 44-04-19.1 in this situation.?

CONCLUSI ONS

1. The Board's announcenent of the authority and topics to be
di scussed during the executive session was sufficient under
N.D.C.C. § 44-04-19. 2.

2. The Board's executive session was authorized by law and limted
to the authority and topics announced during the open portion of
the neeting.

Hei di Heitkanp
ATTORNEY GENERAL

2 In light of this conclusion, it is not necessary to consider the
District's additional reliance on N.D.C.C § 44-04-19.1(7) as |egal
authority for the executive session. This additional authority was
not included in the District's announcenent prior to the executive
sessi on.
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Assi st ed by: Janmes C. Flem ng
Assi stant Attorney Cenera
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